ROSCOMMON COUNTY COUNCIL
PLANNING AND DEVELOPMENT ACT, 2000 {as amended)
SECTION 5 - DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT
NOTIFICATION OF DETERMINATION

REGISTERED POST
Kelly Vieira,

Reference Number: DED 947

Application Received: 25" August, 2025

Name of Applicant: Kelly Vieira

Agent: James Lohan Consulting Engineers Ltd

WHEREAS a question has arisen as to whether the conversion of a former public house and associated drinks
storage building into 8 apartments at The Griffin Inn, Cloonfad, Ballyhaunis, Co. Roscommon, is or is not
development and is or is not exempted development:

AND WHEREAS Roscommon County Council, in considering this application, had regard particularly to:
(a}_Sections 2, 3 and 5 of the Planning and Development Act, 2000, as amended.
{b) Article 10{6) of the Planning and Development Regulations, 2001, as amended.
{c) The record forwarded to Roscommon County Council in accordance with subsection (6){c) of Section
5 of the Planning and Development Acts 2000 as amended.
{d) The planning history of the site.

AND WHEREAS Roscommon County Council has concluded that:
{a) The works outlined above are development.
{b) The proposed change of use falls within the provisions of Article 10(6) of the Planning and Development
Regulations 2001, as amended.
(c) The proposed development individually and in combination with other plans or projects would not be likely to
have a significant effect on any European site and that the requirement for AA or EIAR does not apply with
respect to the current case.

NOW THEREFORE:

By virtue of the powers vested in me by the Local Government Acts 1925 - 2024 and Section 5{2){(a) of the Planning
and Development Act 2000 (as amended) and having considered the various submissions and reports in connection
with the application described above, it is hereby declared that the said development for the conversion of a former
public house and associated drinks storage building into 8 apartments at The Griffin Inn, Cloonfad, Ballyhaunis,

Co. Roscommon., is development that is exempted development as defined within the Planning and Development
Act 2000 (as amended) and associated Regulations.

Signed on behalf of the Council:
Mervyn Walsh,

Administrative Officer,
Planning.

Date: 27* February, 2026



c.c. agent via email:  James Lohan Consulting Engineers Ltd.
james@jlce.ie

ADVICE NOTE
This Section 5 determination does not extend to mobility arrangements and car parking provision associated with the
proposed development. Roscommon County Council’s concerns in respect of potential public safety / traffic safety
arising as a result of the subject development (which has previously been documented in determining Section 5
Reference No. DED 818) remain of relevance.

in_the event of the development, which is the subject of this Declaration progressing, it remains the developer’s
responsibility to manage any car parking requirements the said development may require in order to ensure that it
does not endanger public safety by reason of a traffic hazard or obstruction of road users.

ADVICE NOTE

Any person issued with a Declaration under Section 5 of the Planning and Development Act, 2000 (as amended) may,
on payment to An Coimisitin Pleanala of the prescribed fee, refer a Declaration for review within 4 weeks of the date
of the issuing of the Declaration.

ADVICE NOTE

This Declaration is based on the relevant Planning and Development Act 2000 (as amended) and the Planning and
Development Regulations 2001 (as amended) at the date of issue. In the event that the Planning and Development
Act 2000 (as amended) or the Planning and Development Regulations 2001 {as amended) change prior to the works
being carried out this Declaration may no longer apply.

Any person issued with a Declaration under Section 5 of the Planning and Development Act, 2000 {as amended) may,
on payment to An Bord Pleanila of the prescribed fee, refer a Declaration for review within 4 weeks of the date of the
issuing of the Deciaration.




Carmel Curlez

From: Carmel Curley

Sent: Friday 27 February 2026 15:36

To: James Lohan

Subject: DED947 - Notification of Determination
Attachments: DED 947 Notification of Determination.pdf
A Chara,

Please find attached Notification of Determination for the Section 5 Declaration of Exempted Development
Application submitted on behalf of Kelly Vieira - DED 947,

Mise le meas,
Carmel

Carmel Curley, Staff Officer,

Planning Department, Roscommon County Council,

Aras an Chontae, Roscommon, Co. Roscommon, F42 VR98

R (090) 6637100

B4: planning@roscommoncoco.ie | WWW.roscommoncoco.ie
MAP LOCATION

RER =




Planner’s Report on application under Section 5 of the
Planning and Development Act 2000 (as amended)

Reference No: DED 947

Name and Address of
Applicant: Kelly Vieira.

Name and Address of Agent: James Lohan Consulting Engineers Ltd, Unit 5, Ballypheason House,
Circular Road, Roscommon
Development: Whether the conversion of former public house and associated drinks

storage building into 8 apartments is exempt development.

Development Location: The Griffin Inn, Cloonfad, Ballyhaunis, Co. Roscommon

WHEREAS a question has arisen as to whether ‘the conversion of former public house and associated
drinks storage building into 8 apartments’ is exempt development is or is not development and is or
is not exempted development.

| have considered this question, and | have had regard particularly to —
{a) Sections 2, 3 and 5 of the Planning and Development Act, 2000, as amended

(b) Articles 10 {6) of the Planning and Development Regulations, 2001, as amended

{c) The record forwarded to Roscommon County Council in accordance with subsection {6){c) of
Section 5 of the Planning and Development Acts 2000 as amended.

{d) The planning history of the site.

Site Location & Development Description

The application site is located at the crossroads of the N83 and R327 in the centre of Clonfad Village.
The site consists of a two storey vacant building, the ground floor of the building was previously a pub
and an ancillary two storey building which appears to have been used as a store for the pub on site.

Planning History:
The planning history on the subject site, as follows:

Pl. Reg. Ref PD/24/60122: Retention permission granted to : 1. retain new roof and roof lights to
domestic accommodation at first floor along with removal of chimneys, blocking up window on rear
{NE) elevation and adding two new windows to {NE) elevation, 2. retain the infilling of an indent in the
side annex wall of ground floor unit and all ancillary site works

Pl. Reg. Ref PD/24/60111: Incomplete application



DED 818

WHEREAS a question has arisen as to whether to refurbish a derelict Public House works including 1)
strip out walls, floors & ceilings; 2}install new ceiling joists and internal stud works, plasterboard &
skim; 3)re-wire the entire property; 4)re-plumb the entire property; 5)install new windows & doors;
6)the roof will be refurbished, including re-slating the pitched roof and replacing the corrugated
sheets; 7}Second fix carpentry and paint and decorate internally & 8)install new floors at The Griffin
inn, Cloonfad, Ballyhaunis, Co. Roscommon is or is not development and is or is not exempted
development. The change of use forma pub to 8. no apartments also formed part of this DED
application.

Determination by RCC that:

e The works outlined above are development.

e The proposed change of use from a derelict public house and associated store to 8no.
residential apartments raises concerns in relation to endangering public safety by reason of
traffic hazard or obstruction of road users as described in this case is not an exempted
development.

s The proposed development individually and in combination with other plans or projects would
not be likely to have a significant effect on any European site and that the requirement for AA
or EIAR does not apply with respect to the current case.

Note: Notwithstanding the Planning Authority’s knowledge of the limited criteria set out in Article
10(6) of the Planning and Development Regulations 2001 {(as amended} applicable to the undertaking
of changes of use from commercial to residential as exempted development, given the scale of
development that was the subject of the above referenced DED and the site specific considerations
which gave rise to significant concerns on the part of the Local Authority in respect of the
developments having the potential to endanger public by reason of a traffic hazard, the Planning
Authority considered it necessary to also take into account the provisions of Article 6 and Article
9(1)(a)(iii) in making a determination on same. Consequently, the determination made on the above
detailed DED referenced Article 9(1}{a)(iii) in determining that the development did not constitute
exempted development i.e. on the basis that it would endanger public safety by reason of a traffic
hazard or obstruction of road users.

Appropriate Assessment

The closest European site to the proposed development is Lough Corrib SAC which is located circa 84
m south of the subject site. Having regard to the separation distance between the site and the closest
Natura 2000 site and the nature of the proposal, there is no real likelihood of significant effects on the
conservation objectives of these or other European sites arising from the proposed development.
Therefore, exclude the need for further Appropriate Assessment.

EIA Screening:
The proposed development is a project but is not a class for the purposes of EIA as per the classes of
development set out in Schedule 5 of the Planning and Development Regulations 2001 (as amended)
No mandatory requirement for EIA therefore arises and there is also no requirement for a screening
determination.

Relevant statutory provisions




Planning and Development Acts 2000 {as amended)

Section 2. -(1)
“works” includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a
structure.

Section 3. -{1)

In this Act, “development” means, except where the context otherwise requires, the carrying out of
any works on, in, over or under land or the making of any material change in the use of any
structures or other land

Section 5(1)

If any question arises as to what, in any particular case, is or is not development or is or is not
exempted development within the meaning of this Act, any person may, on payment of the prescribed
fee, request in writing from the relevant planning authority a declaration on that question, and that
person shall provide to the planning authority any information necessary to enable the authority to
make its decision on the matter.

Section 5(4)

Notwithstanding subsection (1), a planning authority may, on payment to the Board of such fee as may
be prescribed, refer any question as to what, in any particular case, is or is not development or is or is
not exempted development to be decided by the Board.

Planning and Development Regulations, 2001 as amended
Article 10 (6)
{a) In this sub-article—
“relevant period” means the period from the making of these Regulations until 31
December 2021.
(b) This sub-article relates to a proposed development, during the relevant period, that consists of
a change of use to residential use from Class 1, 2, 3, 6 or 12 of Part 4 to Schedule 1.

(c) Notwithstanding sub-article (1), where in respect of a proposed development referred to in
paragraph (b)—
{i) the structure concerned was completed prior to the making of the Planning and
Development {Amendment) (No. 2) Regulations 2018,
(i) the structure concerned has at some time been used for the purpose of its current use
class, being Class 1, 2, 3 or 6, and
{ii} the structure concerned, or so much of it that is the subject of the proposed
development, has been vacant for a period of 2 years or more immediately prior to the
commencement of the proposed development, then the proposed development for
residential use, and any related works, shall be exempted development for the purposes of
the Act, subject to the conditions and limitations set out in paragraph (d).

(d) (i) The development is commenced and completed during the relevant period.

(i) Subject to sub-paragraph {iii}, any related works, inctuding works as may be required to
comply with sub-paragraph (vii), shall affect only the interior of the structure and shall not



materially affect the external appearance of the structure so as to render its appearance
inconsistent with the character of the structure or of neighbouring structures.
{iii) Any related works for the alteration of existing ground floor shop fronts shall be
consistent with the fenestration details and architectural and streetscape character of the
remainder of the structure or of neighbouring structures.
{iv) No development shall consist of or comprise the carrying out of works to the ground
floor area of any structure which conflicts with any objective of the relevant local authority
development plan or local area plan, pursuant to the Part 1 of the First Schedule to the Act,
for such to remain in retail use, with the exception of any works the purpose of which is to
solely provide on street access to the upper floors of the structure concerned.
{(v) No development shall consist of or comprise the carrying out of works which exceeds
the provision of more than 9 residential units in any structure.
{vi) Dwelling floor areas and storage spaces shail comply with the minimum floor area
requirements and minimum storage space requirements of the “Sustainable Urban
Housing: Design Standards for New Apartments — Guidelines for Planning Authorities”
issued under section 28 of the Act or any subsequent updated or replacement guidelines.
{vii) Rooms for use, or intended for use, as habitable rooms shall have adeguate natural
lighting.
(viii) No development shall consist of or comprise the carrying out of works to a protected
structure, as defined in section 2 of the Act, save where the relevant planning authority has
issued a declaration under section 57 of the Act ta the effect that the proposed works would
not materially affect the character of the structure or any element, referred to in section
57(1)(b) of the Act, of the structure.
{ix) No development shall contravene a condition attached to a permission under the Act
or be inconsistent-with-any use specified or-included in such a permission.
(x) No development shall relate to any structure in any of the following areas:
(1) an area to which a special amenity area order relates;
(11} an area of special planning control;
(111} within the relevant perimeter distance area, as set out in Table 2 of Schedule 8,
of any type of establishment to which the Major Accident Regulations apply.
{xi) No development shall relate to matters in respect of which any of the restrictions set
out in subparagraph [iv), (vii), (viiA}, {viiB), (viiC), (viii) or {ix) of article 9{1){a}, or paragraph
(c) or (d) of article (9)(1), would apply.
(xii) No development shall consist of or comprise the carrying out of works for the provision
of an onsite wastewater treatment and disposal system to which the code of practice made
by the Environmental Protection Agency pursuant to section 76 of the Environmental
Protection Agency Act 1992 relates and entitled Code of Practice — Wastewater Treatment
and Disposal Systems Serving Single Houses together with any amendment to that Code or
any replacement for it.

(i) Where a person proposes to undertake development to which sub-paragraph {b) relates,
then he or she shall accordingly notify the planning authority in whose functional area that
the change of use concerned will occur in writing at least 2 weeks prior to the commencement
of the proposed change of use and any related works.

(ii) Details of each notification under subparagraph (i), which shall include information on—
() the location of the structure, and
(1) the number of residential units involved, including the unit sizes and number of
bedrooms in each unit,
shall be entered in a record by the planning authority maintained for this purpose and
the record shall be available for inspection at the offices of the planning authority
during office hours and on the planning authority’s website.



(i) During the years 2019, 2020, 2021 and 2022, each planning authority shall provide
information to the Minister on the number of notifications received by it under this paragraph
during the preceding calendar year, including details of the information so received for the
purpaoses of subparagraph (ii).

Assessment and recommendation:

The question to be determined in this Section 5 application is the conversion of former public house
and associated drinks storoge building into 8 apartments’ is exempt development is or is not
development and is or is not exempted development.

Having regard to Planning Authority’s continued concerns in relation to the application of Article 10
(6) and public safety and given that Article 10 {6) does not reference Article 9 (1) (iii) considerations,
the Planning Authority on the 22" Aug 2025 referred DED 916 to An Coimisitin Pleanala, in accordance
with Section 5(4) Planning and Development Act 2000 {as amended) for ACP to determine whether
the {a) the conversion of a vacant pub into eight apartments under the Planning and Development Act
(Exempt Development} Regulations 2022 (5.175 of 2022} is exempted development, and (b) a
development that proposes no parking on a town centre site could constitute a traffic hazard or
obstruction to road users under Article 9{1} (a) (iii) under the Planning and Development Act (Exempted
Development) Regulations 2018 is or is not development and is or is not exempted development.

On the 2" January 2026 An Coimisiun Pleandla in Ref. ACP-323524-25 in exercise of the powers
inferred on it by section 138(1) of the Planning and Development Act, 2000 {as amended}, refused to
further consider the said referral under subsection (1)(b)(i} of Section 138 of the said Act. | note the
content-in the order from ACP-which cited ‘that there is no reference to the restriction under Article
9(1){a)fiii) of the Planning and Development Regulations 2001 as amended, such that matters in
relation to traffic safety do not apply under this criterion or the other criteria/restrictions on the
exemption’.

While the Planning Authority continues to have serious concerns regarding public safety implications
associated with the proposed development as previously reported, the content of An Coimisiun
Pleanala’s Inspectors Report and associated order which sets out that the provisions of Article 9 of the
Planning and Development Regulations 2001 {(as amended) do not extend to Article 10, Change of use
provisions is noted and given this position as set out by An Coimisitin Pleanala, the Planning Authority
must now proceed to determine the question posed without reference to Article 9, irrespective of the
Authority's continued concerns in respect of public safety.

In this context, whereas a question has arisen as to whether ‘the conversion of former public house
and associated drinks storage building into 8 apartments’ The Griffin inn, Cloonfad, Ballyhaunis, Co.
Roscommon is or is not development and is or is not exempted development, | have considered this
question, and | have had regard particularly to -

(a) Sections 2, 3 and 5 of the Planning and Development Act, 2000, as amended
(b} Article 10{6) of the Planning and Development Regulations, 2001, as amended

(c) The record forwarded to Roscommon County Council in accordance with subsection (6)(c) of
Section 5 of the Planning and Development Acts 2000 as amended.

(d) The planning history of the site

AND WHEREAS | have concluded that



s The works outlined above are development.

s The proposed change of use falls within the provisions of Article 10(6) of the Planning and
Development Regulations 2001, as amended.

¢ The proposed development individuatly and in combination with other plans or projects would
not be likely to have a significant effect on any European site and that the requirement for AA
or EIAR does not apply with respect to the current case.

AND WHEREAS | have concluded whether ‘the conversion of former public house and associated drinks
storage building into 8 apartments’ The Griffin Inn, Cloonfad, Ballyhaunis, Co. Roscommon is an

exempted development. | recommend that a declaration to that effect should be issued to the
applicant.

Advice Note:

This Section 5 determination does not extend to mobility arrangements and car parking provision
associated with the proposed development. Roscommon County Council’s concerns in respect of
potential public safety / traffic safety arising as a result of the subject development {which have
previously been documented in determining Section 5 Reference No DED 818 remain of relevance. In
the event of the development which is the subject of this Declaration progressing, it remains the
developers responsibility to manage any car parking requirements the said development may

require in order to ensure that it does not endanger public safety by reason of a traffic hazard or
obstruction of road users.

7
R @iél,‘/\:‘\
Signed

Paula Connaughton
Executive Planner

Date: 27" February 2026
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Kelly Vieira,

Date: 2" September, 2025
Planning Reference:  DED 947

Re: Application for a Declaration under Section 5 of the Planning & Development Act 2000
(as amended), regarding Exempted Development.

Development: WHEREAS a question has arisen as to whether the conversion of a former Public House
and associated drinks storage building into 8 no. apartments at The Griffin Inn, Cloonfad,

Ballyhaunis, Co. Roscommon, F35 R660, is or is not development and is or is not
exempted development.
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A Chara,

| wish to acknowledge receipt of your application which was received on the 25™ August, 2025, for a Declaration
under Section 5 of the Planning & Development Act 2000 (as amended), regarding Exempted Development along

with the appropriate fee in the sum of €80.00, Receipt No. L01/0/236354 dated 25" August, 2025, receipt enclosed
herewith.

Note: Please note your Planning Reference No. is DED 947
This should be quoted in all correspondence and telephone queries.

Mise le meas,

Alan O onnell,
Senior Exécutive Planner,

Planning Department.

cc agent via email: James Lohan Consulting Engineers Ltd
james@jlce.ie
T
A 0
090 6637100 090 6625599 customerservice@roscommaoncoco.ie L c D c Oifig Fiontair Aitidil

roscommon.ie Bl RoscommonCountyCouncil  [J@roscommoncoco Local Enterprise Office



Roscommor-County Council
Ards an Chontae
Raoscommon

098066 37100
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25/08/2025 15.09:38
Receipt No. - L.01/0/238354

HKELLY VIEIRA

CIC JAMES LOHAN ENGINEERING
UNIT 5 BALLYPHEASON HOLISE
CIRCULAR RD

ROSCOMMON

EXEMPTED DEVELOPMENT
PLANNING APPLICATION FEES
GOODs 80 00

VAT Exempt/Non-vatable
CED 847

Total : B0 00 EUR

Tendered
Cheqgue 80.00
500420

Change . 0.00

Issued By . Lows Carroll
From : Central Cash Office

80.00
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ArasanChontae,
Roscommon,
Co. Roscommon.

Phone: {090} 6637100
Email: planning@roscommaoncoco.ie

RoscommonCountyCouncil

Application for a Declaration under Section 5 of the Planning& Development

Act2000, regarding Exempted Development

Name: Kelly Vieira
Address:
Name&Addressofagent: lames Lohan Consulting Engineers Ltd,

Unit 5,

Ballypheason house,
Circular road,
Roscommon

Nature of Proposed Works

Conversion of former public house and associated drinks|
storage building into 8 no. apartments under Article 10(6) S.I
7S of 2022




Location {Townland&0.5No.)

GRIFFIN INN

CLOONFAD, BALLYHAUNIS CO.
ROSCOMMON

F35 R660
0.5 No. 2342

XY: 550458, 771063 Townland Cloonfad
East

Floor Area

Existing {vacant) Public house & associated drinks store - 711
mZ

Height above ground level

Floor level- between 300mm - 150 mm
above ground level

{Ridge height existing 8770 mm above
ground level)

Total area of private open space
remaining after completion of
this development

0.166ha

Roofing Material{Slates, Tiles,
other) (Specify}

Existing Slates to pitched roof. Replace metal roof on flat roof
section on a like for like basis.

Proposed external
walling(plaster, stonework, brick or
other finish, giving color)

Existing plaster render to be maintained as is. New Nap
plaster in select areas to match existing walls, new
double/triple glazed windows.

Street elevation painted white

Is proposed works located at
front/rear/side of existing
house.

No extension proposed.

Minor elevation changes to select areas as per drawings —
confined to re-opening blocked up opes, one new window on
wall, rooflights in roof space etc

Please refer to detailed drawings attached.




RoscommonCountyCouncil

ApplicationforaDeclarationunderSection5ofthePlanning&DevelopmentAct2000,
regardingExemptedDevelopment

Has an application been made [YES
previously for this site

If yes give ref. number (include Notification under Article 10{6) Submitted to RCC in
full details of existing extension, if  |mid-October 2024 but never acknowledged by RCC.

any)
DED 818

Existing use of land or structure VACANT PUB- Public House for in excess of 3 years.

Proposed use of land or structure |[DOMESTIC apartments

Distance of proposed building line  [Varying distances along existing streetscape.
from edge of road way

Does the proposed development [EXISTING WATER SUPPLED
involve the provision of a piped
water supply

Does the proposed development  [EXISTING PUBLIC WATER SEWER
involve the provision of sanitary

facilities
Signature: /jMN
Date: 22/08/2025
.'f-.
Note: This application must be accompanied by:- Q
{a) €80fece

(b) Site Location map to a scale of1:2500 clearly identifying the locatio

(c) Site Layout plan to the scale of1:500 indicating exact location of prop
development

{d) Detailed specification of development proposed




DED Application to Roscommon County Council under 5.1 75 of 2022

Article 10{6)

Development at The Griffin Inn, Cloodfad, Co. Roscommon F35 R660

Applicant: Kelly Vieira

w

J--James Lohan

Unit 5, Ballypheason House,
Circular Road

Roscommon, F42 C982.

Ph: 0906634365 Mob: 0878228529
E: james@jlce.ie & aaron@jlce.ie
Web:www.jlce.ie

Architectural Designs — Consulting Engineers
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1.0 DED under Article 10{6)
We, on behalf of our client, Ms. Kelly Vieira, request Roscﬁmon Co vP
application under 5.1 75 of 2022 that development will be carried out at the
House building at the village centre in Cloonfad.

ncil to consu;;r this/
8 gﬁrns?fi g

The development will consist of a Change of Use of the former public house building to 8 no. apts.

\00

Tt

This report sets out the rationale and justification of the development in line with the current
legislation. It should be read in conjunction with all drawings and documents submitted as part of this
notification.

A number of recent decisions (precedents) by An Bord Pleandla also accompany this notification by
way of separate attachments.

2.0 Statutory Context - The Planning and Development Act (Exempted Development)
Regulations 2022

Turning vacant properties into occupied homes is a key objective of Housing for All, with these empty
properties providing opportunities to improve housing supply and drive regeneration of urban
centres. The Planning and Development Act (Exempted Development) Regulations 2022 {S.I. 75 of
2022) extends to 31 December 2025 the exemption given by S.1. 30 of 2018. The review and extension
of the 2018 planning regulations up until the end of 2025, and to include public houses, fulfils a
commitment made in Housing for All, specifically Action 20.3 of Housing for All as well as Action 22 of
the Government’s Town Centre First Policy.

Current Classes of Use to which the Exemption will Apply
The Regulations apply to commercial type buildings which may be vacant {and therefore available)
and which are suitable for housing, such as shops, offices, etc.

As such, the exemption will apply only to buildings that currently have a specific Class of Use with
reference to the Exempted Development Classes of Use set out in Part 4 of Schedule 2 of the Principal
Regulations— Planning and Development Regulations 2001 {as amended) — as follows:

Class 1: Use as a shop

Class 2: Use for the provision of

{a) financial services,

{b) professional services {other than health or medical services),

(c) any other services (including use as a betting office) where the services are provided principally to
visiting members of the public



; T "-____,_ "-"‘"‘--._‘.:: p 1 i
ﬁ “\\QN LOUNTY A "*B ¥

c,)(r/ "
&<

w of

i g T
prEsrs

Class 3: Use asan o ::e, other than a use To which class 2 of this part of this Schedule applies

Class 6: Use as a residential club, a guest house or a hoste:r {other tbdﬁ a hostel where care is provided)
Class 12: Use as a Public House, meaning a premrses which has been licensed for the sale and
consumption of intoxicating liqguor on the premises under the Licensing Acts 1833 to 2018.

3.0 Site Description and Context

The existing public house (vacant for in excess of 3 years) is located in the centre of Cloonfad Village,
at the junction of the R327 and N83. The public house and associated outbuilding are two storey
structures.

The Griffin Inn (and associated drinks store) is one of the most prominent buildings it the centre of
the viilage, commanding a presence associated with its large footprint and open parking areas.

There is an existing pedestrian crossing in place to the east on the R327. This facilitates pedestrian
movement across the main street, connecting directly to the subject site. To the west, along the
N83, Roscommon County Council installed a new footpath with associated drop kerb. This facilitates
parking to the rear of the site, deliveries and bin collections. Access to the rear continues to be used,
along with access to the front along the R327.

Below: Site Location — Denoted by a red line

DMdHPY‘; Bolchers ; .
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Above: Aerial view of site circa 2005 — note parking & yard to rear etc

Below:Current view of site — note drop kerb & new footpath along extend of N83
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Above: Current view along R327

4.0 Planning History

Two previous Section 5 Declarations were made (and refused) to Roscommon County Council as
follows:

e DED 818 —Determination by Roscommon County Council (RCC) on March 3 2025 (note a
report is also dated 26" Feb. 2025 online) that the development IS DEVELOPMENT AND NOT
EXEMPTED DEVELOPMENT on the basis that:

The proposed change of use from a derelict public house and associated store to 8no.
residential apartments raises concerns in relation to endangering public safety by reason of
traffic hazard or obstruction of road users as described in this case is not an exempted
development

Further information was initially requested by RCC on January 29% as follows:



-
DED under ?:fl._}Sf,ZOZZ Article 10(6)

c 7
|

minimum storage space requirements of the “Sustainable Urban Housing' Design 5ia

Apartments — Guidelines for Planning Authorities” issued under section 28 of the Act or any subsequent

updated or replacement guideiines.

Revised plans and particulars were submitted by the applicant in respect of both items. RCC deemed
these works to be exempt.

Notwithstanding acceptance of both responses, RCC proceeded to determine that the development
‘raises concerns in relation to endangering public safety by reason of traffic hazard or obstruction of
road users’. RCC did not raise this concern in the Further Information request dated Jan. 29'", As
such the applicant had no opportunity to present a robust defence to this claim. Furthermore there
was no opportunity to refine the site layout to work with RCC to address such concerns.

This current DED now addresses all such concerns — refer to drawings and section 6.0 of this
report.

Planning Application on Site

e 24/60122 - Retention permission to: 1. retain new roof and roof lights to domestic accommodation
at first floor along with removal of chimneys, blocking up window on rear {NE) elevation and adding
two new windows 1o (NE} elevation, 2. retain the infilling of an indent in the side annex wall of ground
floor unit  Conditional

S.0 Policy Context

Bringing Back Homes - Manual for the reuse of existing buildings (2nd edition, April 2024)
Department of Housing, Local Government and Heritage

This practical Guide as issued by the Dept. sets out the context of the Statutory Exemption,
minimum standards, the Notification Process and a number of directly comparable Case Studies
{Chapter 5) within Architectural Conservation Areas.

Bringing Back Homes — Manual for the reuse of existing buildings was developed to support and
facilitate the reuse of vacant buildings in towns and cities for residential use. The objective is to

increase the number of viable residential properties.

THIS SECTION 5 HAS HAD DUE REGARD TO THIS MANUAL - IN PARITCULAR GUIDANCE ON
INTERVENTIONS, MINIMUM STANDARDS AND BEST PRACTICE.
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Roscommon County Development Plan 2022-2028

Under Volume |l of the RCDP, the Cloonfad Village Plan sets out the policies for development within
the village. The aim of the Plan is to support the vitality and viability of such villages by taking a
proactive approach to halt the further deterioration of the village centre, addressing vacancy and
dilapidation.

It is policy to support the redevelopment and reuse of existing village centre buildings/sites which
enhance the character, urban design quality and environment of the village.

Future new residential developments in Roscommon will be considered in the context the NPF,
which aims to deliver on the principle of more sustainable ‘compact growth’, by targeting at least
30% of all new residential development to occur within the existing built-up footprint towns and
villages. There will be an emphasis on utilising infill sites and brownfield opportunities, rather than
peripheral development patterns which could undermine the vitality of town centres and
impacting upon the ability to deliver consolidated urban development {emphasis added).
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Map13: cCloonfad Village Plan

Cleonfad

6.0 Proposed Works

It is proposed to avail of the current (statutory) exemption for change of use of public houses into
living (residential) accommodation. Given the scale of the buildings, a total of 8 no. apartments are

proposed. A detailed breakdown of the floor areas is set out in the attached drawings. An extract is
as follows:
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Schedule of Accommodation e

N e
Gross Floor| Gross Floor Aggregate | Aggregate  Aggregate Aggh" N’ N&ﬁj
Persons  Area Area Living Area Living Area Bedroom Area Bedroom

Units No Beds per Unit Provided Required Provided Required = Provided Required Provided Required
| isq.mj (sq.m} isg.m) isq.m) {sq.m} (sgm} - (sq.m) | (sqm)

1 1 2 61.3 45 40 23 11.4 114 4.9 3

2 1 2 52 45 32 23 115 114 3 :

3 2 3 67 63 314 28 13+10.8=23.8 |13+ 7.1+ 201 5.1 5

i I

4 2 3 78.3 63 445 28 13483 =21.1 |13+ 7.1+ 201 5 5

5 1 2 55 45 281 23 14 1.4 39 3

6 | 2 3 68 | 63 32.3 28 | 147+8.9=236|13+7.1+201 5 5

7 1 2 62 45 408 23 18 114 33 3

8 1 2 62 | 45 408 23 16 114 33 3

All of the apartments comply with the minimum floor areas (including storage space} as per the
current standards.

In addition to the ahove, the following changes have been made to the previous DED to address
concerns in relation to traffic and public safety:

a} Greater definition to existing access points — for both pedestrians and vehicular {inc. service
vehicles)

b} Delineation of a 6m wide internal access street, flanked by parking on both sides (as opposed
to the current ad-hoc arrangement

c) 6m radii bends along existing drop kerb ensuring safe movement of all

d} Installation of additional bollards to restrict vehicular movements, complimenting the existing
arrangement of bollards

e} Provision of dedicated landscaped semi-private open space to enhance the village centre
location and associated apartments

f)  Proper marking of 13 no. parking spaces (including one disabled space)

g) Provision of a dedicated and accessible refuse store area
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6.2 Assessment under Article 10(6)(a) - Change of Use Criterion”
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Stipulation

Assessment ' -

This sub-article relates to a proposed development,
| during the relevant pericd, that consists of a change of
. use to residential use from Class 1, 2, 3, 6 or 12 of Part 4
to Schedule 2.

B

The existing use of the buildings is Class 12 |*

— therefore compliant

‘relevant period’ means the period from 8 February
2018 until 31 December 2025,

Noted - all works will be completed by 31
December 2025 {unless further extended
by the Minister)

the structure concerned, or so much of it that is the |

subject of the proposed development, has been vacant
for a period of 2 years or more immediately prior to the
commencement of the proposed development,

Compliant — the structure has been vacant
for in excess of 3 years.

The development is commenced and completed during
the relevant period.

any related works, inclhii_ﬁé works as may be requiréd_ i

to comply with sub-paragraph (vii), shall —
| (1) primarily affect the interior of the structure

(ii) retain 50 per cent or more of the existing external
fabric of the building, and

As above

Compliant — please refer to plans

proposed

Compliant - Practically 100% of the
building is being retained

(iii} Any related works for the alteration of existing
ground floor shop fronts shall be consistent with the
fenestration details and architectural and streetscape

Not within an ACA

. "
P ey -u---L"-"
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i with the character of the structure or of neighbouring

{iv) No development shall consist of or comprise the

character of the remainder of the structure or of
neighbouring structures.

not r_na_terially affect the external appearance of the
structure so as to render its appearance inconsistent

structures.

Compliant - no material c_hanges
proposed — refer to drawings

carrying out of works to the ground floor area of any |
structure which conflicts with any objective of the
relevant local authority development plan or local area
plan, pursuant to the Part 1 of the First Schedule to the
Act, for such to remain in retail use, with the exception
of any works the purpose of which is to solely provide 1
on street access to the upper floors of the structure:
concerned.

Compliant - Planning Policy
the

regeneration/reuse of vacant/redundant

fundamentally encourages

buildings.

P %,
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| minimum

{v) No development shall consist of or comprise the
carrying out of works which exceeds the provision of,
more than 9 residential units in any structure

Com pﬁWww

{vi) Dwelling floor areas and storage spaces shall comply
with the minimum floor area requirements and
of the
“Sustainable Urban Housing: Design Standards for New
Apartments — Guidelines for Planning Authorities” |
issued under section 28 of the Act or any subsequent '

storage space requirements

updated or replacement guidelines.

{viii} No development shall consist of or comprise the

(vii} Rooms for use, or intended for use, as habitable |
rooms shall have adequate natural lighting.

carrying out of works to a protected structure, as
defined in section 2 of the Act, save where the relevant
planning authority has issued a declaration under
section 57 of the Act to the effect that the proposed
works would not materially affect the character of the
structure or any element, referred to in section 57{1){b)
of the Act, of the structure.

Compliant - all 8 no. units are fyily
compliant with the min. floor areas as per
drawings accompanying this DED &
Schedule of Accommodation outlined
under Section 6.0 above

Compliant - The existing building is |

characterised by large opes. Minor
interventions are required which will
introduce new rooflights and windows to
with

Regulations and ensure natural daylight.

ensure  compliance Building

N/A — Not a protected structure
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attached toc a permission under the Act or be
inconsistent with any use specified or included in such
a permission.

.(IX) No development shall contravene a condition

N/A no conditions are appllcabie

(x) No development shall relate to any structure in any
of the following areas

n an area to which a special amenity area

order relates
(i) an area of special planning control;

Compliant — No such areas designated.
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Article 10(6){d)(xi)

Article Q(iWns may
not apply where such works would endanger
public safety by reason of traffic hazard or

J..‘-ll"
obstruction of rood users.

and the
drawings, this development is utilising an

As evident form this report,

existing car park that has been operational
for decades associated with the use as a

public house,

Specific interventions are now proposed to |
regulate movements in accordance with best
practice to ensure that the development
operates safely and efficiently.

Conclusion:

This Notification is fully compliant with the statutory provisions as set out above.
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7.0 ABP Determinations
A number of reports accompany this Notification, namely:
s ABP-315056-22 - Inspector’s Report
This relates to a similar assessment under article 10(6) on a town centre site in Gort.

e ABP-314440-22 - Inspector’s Report

In this case SDCC ruled that the development in Brittas constituted inter alia a traffic hazard under
Article 9. This was overruled by ABP on the basis that a traffic hazard is not listed as one of the
restrictions under Article 10(6).

8.0 Conclusion

We would respectfully ask the Local Authority to determine that all of the said works are exempted
and fully compliant with Article 10(6) / 5.1 75 of 2022 having due regard to;

a. National and local planning policy mandate to increase residential units on vacant town centre
sites

b. The ‘Bringing Back Homes Manual’ published by Government . ;

A
c. Housing Emergency and ‘Housing for Al Government publicatioft %
C (]

25 AUG pon

d. Achieving compact urban growth

e. Zoning of the site

However should the Council wish to refer this directly An Coimisitin Pleandla for determination, we
would welcome same.

o WP~

QAVI| 2035 .

J |,James Lohan
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ABP-315056-22., .

Question

Location

Declaration

Planning Authority

Planning Authority Reg. Ref.
Applicant for Declaration

Planning Authority Decision

Referral
Referred by
Owner/ Occupier

Observer(s)

Date of Site Inspection

Inspector

ABP-315056-22

Whether the proposed change of use
from shop to apartments is or is not
development or is or is not exempted
development.

Bridge Street, Gort, Co. Galway.

Galway County Council
ED22/49
Dean Raferty.

Is not exempted development

Dean Raftery.
Applicant.

None.

27% June 2023.

Barry O'Donnell

Inspector’s Report Page 1 of 13



1.0 Site Location and Description \ 25 AUS 05 ) \

Galway. It comprises a 3-storey terraced, commercial block that contai

1.1. The subject site is located on the south side of Bridge Street,

units at ground floor and storage/living accommodation on upper floors.

1.2. The block addresses Bridge Street and incorporates a stone-clad finish on its front
elevation. There are 3 No. separate shopfronts at ground floor level, addressing Bridge
Street.

2.0 The Question

2.1. The question the subject of the referral before the Board is: -

‘Whether the change of use from shop to apartments is or is not development and is
or is not exempted development.’

3.0 Planning Authority Declaration

3.1. Declaration

3.1.1. The Planning Authority issued a declaration dated 13" October 2022, which states
that the proposed development is development and is not exempted development.

3.2.  Planning Authority Reports

3.2.1. An undated Planning Report has been provided, which reflects the Planning
Authority’s determination. The report states that the proposed works are beyond the
scope of S.I. No. 75/2022, paying particular regard to the extensive exterior works
such as conversion of a roof area to a patio and the addition of a significant amount of
window openings.

3.2.2. Other Technical Reports

None.

ABP-315056-22 Inspector’'s Report Page 2 of 13
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4.0 Planning History

4.1. | encountered the following historic planning records pertaining to the site: - —————

10/1712: Permission granted on 7" March 2011 for retention of extension to rear of
existing commercial premises and revised layout to existing premises, to that granted
under Reg. Ref. 05/853.

06/4369: Permission granted on 15" January 2007 for change of use of existing retail
unit 1 to use as a restaurant.

05/853: Permission granted on 29" August 2010 for construction of an extension to
existing supermarket, extension to rear of 2 No. shop units adjacent to supermarket,
conversion of first and second floors over supermarket and shop units to 4 No.
apartments, new shopfront to front of supermarket and shop units and alterations to
rear site access and associated site works.

04/1989: Permission granted on 6" September 2004 for extension to existing
supermarket, new shopfront to supermarket and adjacent premises to south,
conversion of ground floor shed to shop and alterations to rear site access and
associated site works.

5.0 Policy Context

5.1. Galway County Development Plan 2022 - 2028

5.1.1. The site is located within the urban footprint of Gort, in south County Galway.
5.2. Gort Local Area Plan 2013 — 2023
5.2.1. The local area plan was extended for a further 5-year period, from 25" June 2018.

5.2.2. The site is subject to the ‘C1 — Town Centre/Commercial’ zoning. The site is also
located within an Architectural Conservation Area, which encompasses the town
centre area.

ABP-315056-22 Inspector’'s Report Page 3 of 13



r
5.3. Natural Heritage Designations

5.3.1. The subject site is not located within or adjacent to any designated E

c.1.45km west. Coole-Garryland SPA (Site Code 004107} lies slightly further west.

6.0 The Referral

6.1. Referrer's Case

» The legislation does not state that partial conversion of a shop unit is not exempt.
The Planning Authority has not assessed the application properly.

¢ The development provides 1-bed accommodation, which is needed in the town of
Gort. It makes the best possible use of the building.

6.2. Planning Authority Response

6.2.1. None received.

6.3. Further Responses

6.3.1. None.
7.0 Statutory Provisions

7.1. Planning and Development Act, 2000, as amended

7.1.1. Section 3(1) of Planning and Development Act 2000, as amended, states — In this
Act, “development” means, except where the context otherwise requires, the carrying
out of any works on, in, over or under land or the making of any material change in the
use of any structures or other land.

7.1.2. Section 2(1) of the act states - “works” includes any act or operation of construction,
excavation, demolition, extension, alteration, repair or renewal and, in relation to a

protected structure or proposed protected structure, includes any act or operation

ABP-315056-22 Inspector’s Report Page 4 of 13
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involving the application or removal of plaster, paint, wallpaper, tiles'gr other material =~ ~* /r"
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Planning and Development Regulations 2001-2023

Article 10(6)(a) - Changes of Use

(a) In this sub-article— 'habitable room’ means a room used for living or sleeping
purposes but does not include a kitchen that has a floor area of less than 6.5 square
metres;

‘relevant period’ means the period from 8 February 2018 until 31 December 2025.

(b) This sub-article relates to a proposed development, during the relevant period, that
consists of a change of use to residential use from Class 1, 2, 3, 6 or 12 of Part 4 to
Schedule 2.

{c) Notwithstanding sub-article (1), where in respect of a proposed development
referred to in paragraph (b)—

(i) the structure concerned was completed prior to the making of the Planning and
Development (Amendment) (No. 2) Regulations 2018,

(ii) the structure concerned has at some time been used for the purpose of its current
use class, being Class 1, 2, 3, 6 or 12, and

(iii) the structure concerned, or so much of it that is the subject of the proposed
development, has been vacant for a period of 2 years or more immediately prior to the
commencement of the proposed development,

then the proposed development for residential use, and any related works, shall be
exempted development for the purposes of the Act, subject to the conditions and
limitations set out in paragraph (d).

(d)(i) The development is commenced and completed during the relevant period.

(i) Subject to sub-paragraph (iii), any related works, including works as may be
required to comply with sub-paragraph (vii), shall -

(1) primarily affect the interior of the structure,

(11} retain 50 per cent or more of the existing external fabric of the building, and

ABP-315056-22 Inspector's Report Page 5 of 13
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(111} not materially affect the external appearance of the sﬂcture so to re Pg
appearance inconsistent with the character of the strif€ture or 4'4 ouring
structures, {‘%W
%’r‘i‘&

(iii) Any related works for the alteration of existing ground floor shoB“front.g‘shall be
consistent with the fenestration details and architectural and streetscape charactﬂé?’ﬁﬁ*samw
the remainder of the structure or of neighbouring structures.

(iv) No development shall consist of or comprise the carrying out of works to the ground
floor area of any structure which conflicts with any objective of the relevant local
authority development plan or local area plan, pursuant to the Part 1 of the First
Schedule to the Act, for such to remain in retail use, with the exception of any works
the purpose of which is to solely provide on street access to the upper floors of the
structure concerned.

{v) No development shall consist of or comprise the carrying out of works which
exceeds the provision of more than 9 residential units in any structure.

(vi) Dwelling floor areas and storage spaces shall comply with the minimum floor area
requirements and minimum storage space requirements of the “Sustainable Urban
Housing: Design Standards for New Apartments — Guidelines for Planning Authorities”
issued under section 28 of the Act or any subsequent updated or replacement
guidelines.

(vii) Rooms for use, or intended for use, as habitable rooms shall have adequate
natural lighting.

(viii) No development shall consist of or comprise the carrying out of works to a
protected structure, as defined in section 2 of the Act, save where the relevant planning
authority has issued a declaration under section 57 of the Act to the effect that the
proposed works would not materially affect the character of the structure or any
element, referred to in section 57(1)(b) of the Act, of the structure.

(ix) No development shall contravene a condition attached to a permission under the
Act or be inconsistent with any use specified or included in such a permission.

(x) No development shall relate to any structure in any of the following areas:
(1) an area to which a special amenity area order relates;

(Il) an area of special planning control;

ABP-315056-22 Inspector’s Report Page 6 of 13
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(111} within the relevant perimeter distance area, as set out in Table 2 of : _’N/
any type of establishment to which the Major Accident Regulationé‘appiv.‘ =¢:EC"[@_

(xi) No development shall relate to matters in respect of which any of the restrictions
set out in sub-paragraph (iv), (vii), (viiA), (viiB), (viiC), (viii) or {ix) of article 9{1)(a), or
paragraph (c) or (d) of article (9)(1), would apply.

(xii) No development shall consist of or comprise the carrying out of works for the
provision of an onsite wastewater treatment and disposal system to which the code of
practice made by the Environmental Protection Agency pursuant to section 76 of the
Environmental Protection Agency Act 1992 relates and entitled Code of Practice —
Wastewater Treatment and Disposal Systems Serving Single Houses together with
any amendment to that Code or any replacement for it.

(e)(i) Where a person proposes to undertake development to which paragraph (b)
relates, then he or she shall in the case of development relating to Class 1, 2, 3, 6 or
12 of Part 4 to Schedule 2, notify in writing the planning authority in whose functional
area that the change of use will occur not less than 14 days prior to the
commencement of the works related to the proposed change of use and any related

works;

(ii) Details of each notification under subparagraph (i), which shall include information
on—

(1) the location of the structure,

(Il) the number of residential units involved, including the unit sizes and number of
bedrooms in each unit, and

(1) the Eircode for the relevant property,

shall be entered in a record by the planning authority maintained for this purpose and
the record shall be available for inspection at the offices of the planning authority
during office hours and on the planning authority's website.

(iii) During the years 2019, 2020, 2021, 2022, 2023, 2024, 2025 and 2026 each
planning authority shall provide information to the Minister on the number of
notifications received by it under this paragraph during the preceding calendar year,

including details of the information so received for the purposes of subparagraph (ii).

7.2.2. Part 4, Schedule 2 - Exempted Development, Classes of Use

ABP-315056-22 Inspector’s Report Page 7 of 13



8.0

8.1.

8.1.1.

8.1.3.

8.2.

8.2.1.
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Class 1: Use as a shop. { N

% -.IIM/V

\""-:\._ G ~
Class 2: Use for the provision of— (a) financial services, (b) professioﬁ‘rih@_aﬁﬂ_.
(other than health or medical services), (¢) any other services (including use as a
betting office), where the services are provided principally to visiting members of the
public.

Class 3: Use as an office, other than a use to which class 2 of this Part of this Schedule
applies.

Class 6: Use as a residential club, a guest house or a hostel (other than a hostel where
care is provided).

Class 12: Use as a Public House, meaning a premises which has been licensed for
the sale and consumption of intoxicating liquor on the premises under the Licensing
Acts 1833 to 2018.

Assessment

Background

The question before the Board relates to ‘Whether the change of use from shop to
apartments is or is not development and is or is not exempted development.’

The Pianning Authority determined that the proposed development is development
and is not exempted development and this decision was grounded in the Planning
Officer's report, which referred to the extent of exterior works such as conversion of a
roof area to a patio and the addition of a significant amount of window openings as
important factors.

In referring the Planning Authority’s determination, the applicant submits that the
determination does not accord with the legislation.

Is or is not development

The applicant proposes the conversion of the shop floor area and associated storage
space, to use as 4 No. 1-bedroom apartments. This constitutes a material change of
use in the land and thus constitutes ‘development’, which is defined under Section 3(1)
of the Planning and Development Act, 2000 as amended (the Act), as the carrying out

ABP-315056-22 Inspector’'s Report Page 8 of 13
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of any works in, on, over or under land, or the making of any material (M@g&whf/:
use of any land or structures situated on land. = ECTION
8.3. Is oris not exempted development

8.3.1. Atrticle 10(6)(a) of the Planning and Development Regulations 2001 — 2023 provides
an exempted development provision for ‘a change of use to residential use from Class
1, 2, 3, 6 or 12 of Part 4 to Schedule 2. Of relevance to this referral, Class 1 of Part,
Schedule relates to use as a shop.

8.3.2. The subject site has been the subject of a number of previous applications and, with
particular reference to Reg. Refs. 10/1712 and 05/853, the applications indicate that
the ground floor of each unit was in use as a shop and the first-floor areas were in use
for storage/living accommodation. The floor plan drawings provided with Reg. Ref.
05/853 indicate that the area of the first floor closest to Bridge Street contained 2 No.
apartments and the rear area was used for storage.

8.3.3. The following statements by the applicant are also noted to the claim of exemption
under Article 10(6)(a): -

¢ The structure concerned contains what was previously a shop and associated first
floor storage and this use was in place prior to the making of the Planning and
Development (Amendment) (No. 2) Regulations 2018,

¢ The affected area of the shop units have been vacant for more than 2 years.

8.3.4. In view of the above, | consider the subject units accord with Article 10(6)(a), subject
to compliance with conditions and limitations contained within the Article.

8.4. Restrictions on exempted development

8.4.1. Article 10(6)(d)(i-xii} contains conditions and limitations pertaining to the exemption
and are set outin Section 7.2.1 of my report. The following statements by the applicant
regarding these conditions and limitations are noted: -

Criterion (i): The applicant states that the development will be commenced and
completed within the relevant period.

ABP-315056-22 Inspector’s Report Page 9 of 13



8.4.2.

8.4.3.

8.4.4.

B
Criterion (ii): The development primarily affects the interior of the struc‘tﬁr;daw.mgn_"_"
50% of the external fabric is retained and proposed changés are to the rear\ﬁé&&_, g

will be no adverse effect on the character of the structure or neighbouring structures.
Criterion (iii): There is no change to the shopfront or streetscape.

Criterion (iv): There is no conflict between the proposal and the Gort development
plan.

Criterion (v): There will be a total number of 7 apartments in the building.

Criterion (vi): The development complies with the minimum requirements of the
Sustainable Urban Housing: Design Standards for New Apartments Guidelines for
Planning Authorities.

Criterion (vii): All rooms have adequate natural lighting.
Criterion (viii}: The structure is not a protected structure.

Criterion (ix): The development does not contravene a condition attached to a grant
of permission.

Criterion (x): The development is not located within a special amenity area or an area
of special planning control and is not affected by the Major Accidents Directive.

I have considered the proposed elevation and floor plan drawings provided with the
application and note that the front elevation of the building is unaffected by the
proposal, with elevational changes confined to the rear part of the building.

With reference to the elevational changes proposed, these relate to the provision of
window and door openings for the proposed units. Works are also proposed to a roof
profile, for the provision of a patio/circulation area that would allow access to each of
the units from a proposed stairwell.

With reference to the requirement to comply with specified standards within the
Sustainable Urban Housing: Design Standards for New Apartments Guidelines for
Planning Authorities, | note that the floor area of each unit exceeds the minimum
required size for a 1-bed apartment. Whilst the dedicated storage area for units does
not appear to itself to achieve the minimum required 3sqm, there is adequate space
within living and bedroom areas to provide additional storage. This approach to
storage space is provided for by the Guidelines and is thus acceptable.

ABP-315056-22 Inspector’'s Report Page 10 of 13




£

Vi
\ U

2 : y
: G/, '
\ N, \
d T
8.4.5. Regarding access to natural light, each unit is provided with windows to o SR o
rooms, on the south-east elevation. Units will therefore be well-lit in the morninﬁg‘j%?é-g-_-lﬁ}-_b!f"
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8.4.6. In my view, the proposed elevational changes to the building are minor in nature and
accord with the conditions and limitations attached to Article 10(6){d). No changes are
proposed to the front (Bridge Street} elevation and | consider there will be no adverse
effect on the character of the structure or the character of the streetscape.

8.4.7. As the applicant states, the development is not located within a special amenity area
or an area of special planning control and is not affected by the Major Accidents
Directive. | am also satisfied that the development does not conflict with restrictions
set out in sub-paragraph (iv), (vii), (viiA), (viiB), {viiC), {viii} or (ix) of article 9(1)(a), or
paragraph (c) or {d) of article (9X1).

8.4.8. Inview of my assessment, | conclude that the development accords with the conditions
and limitations attached to Article 10(6) of the Regutations.

8.5. Appropriate Assessment

8.5.1. The subject site is not located within or adjacent to any designated European site, the
closest such site being Coole-Garryland Complex SAC (Sie Code 000252), which is
c.1.45km west. Coole-Garryland SPA (Site Code 004107} lies slightly further west.

8.5.2. The proposed development comprises a change of use, including conversion works,
from a shop to apartments. The site is located in the town centre of Gort.

8.5.3. The development involves works which are minor in nature and, taken together with
its locational context, | am satisfied that no issues arise in respect of Appropriate
Assessment.

9.0 Recommendation

9.1. | recommend that the Board should decide this referral in accordance with the
following draft order.

WHEREAS a question has arisen as to whether the change of use from shop to

apartments is or is not development and is or is not exempted development.
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AND WHEREAS Dean Raftery requested a declaration on this question from Galway
County Council and the Council issued a declaration on the 13" October 2022, stating
that the proposed development is development and is not exempted development.

AND WHEREAS Dean Raferty referred this declaration for review to An Bord
Pleanala on the 7" day of November 2022:

AND WHEREAS An Bord Pleanala, in considering this referral, had regard particularly

Mg
tO - ﬁ:m Y o

(a) Section 2(1) of the Planning and Development Act, 2000, as atpended,
(b) Section 3(1} of the Planning and Development Act, 2000,

(c) Article 9(1) of the Planning and Development Regulations, 2001 - 2(§2§ka

. ) . “. | 2 ':. /\lh’; qnp,s
(d) Article 10(6) of the Planning and Development Regulations, 2001 - 253\ R y
A - e
(e) the planning history of the site, (ANM@E&-FCT\O“

{f} The pattern of development in the area:

AND WHEREAS An Bord Pleanala has concluded that the change of use from shop
to apartments constitutes ‘development’, as defined under Section 3(1) of the
Planning and Development Act, 2000 as amended and would come generally within
the scope of the exempted development provision provided at Article 10(6) of the
Planning and Development Regulations 2001 — 2023.

NOW THEREFORE An Bord Pleanala, in exercise of the powers conferred on it by
section 5(3)(a) of the 2000 Act, hereby decides that the change of use from shop to
apartments is development and is exempted development.

| confirm that this report represents my professional planning assessment, judgement
and opinion on the matter assigned to me and that no person has influenced or sought
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to influence, directly or indirectly, the exercise of my professional judgement in an
improper or inappropriate way.

Barry O'Donnell
Planning Inspector

17 July 2023.
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"~ An
Bord Board Order
_. Pleanala ABP-314440-22

Planning and Development Acts 2000 to 2022

WHEREAS a question has arisen as to whether the partial conversion of
existing derelict public lounge to contain two apartments at Blue Gardenia,.
McDonaghs Lane, Brittas, County Dublin is or is not development or is or is

not exempted development,

AND WHEREAS Edward Fahy care of Farry Town Planning Limited of Suite
180, 28 South Frederick Street, Dublin requested a declaration on this
question from South Dublin County Council and the said Council issued a
deciaration on the 28" day of July, 2022 stating that the matter is
development and is not exempted development,

AND WHEREAS the said question was referred to An Berd Pleanala by the
said Edward Fahy on the 227 day of August, 2022,

ABP-314440-22 An Bord Pleanala Page 1 of 3



AND WHEREAS An Bord Pleanala, in considering this referral, had regard
particularly to —

(@) Sections 2(1) and 3(1)(a) of the Planning and Development Act 2000, as
amended,

(b) Articles 9(1) and 10(6) of the Planning and Development Regulations
2001, as amended,

(c) Class 12 of Part 4 of Schedule 2 of the Planning and Development
Regulations 2001, as amended,

(d) the planning history of the Public House, and

(e) relevant precedent referrals and judgments,
AND WHEREAS An Bord Pleanala has concluded that:

(a) the proposed residential use is a material change in the use of the
derelict public lounge at ‘Blue Gardenia’ Public House being
development,

(b) the proposed works to the derelict public lounge at ‘Blue Gardenia’
Public House to facilitate the proposed use is development, and

(c) the proposed development would come within the scope of exempted
development under Article 10(6)(c) as it would consist of@chaﬁge gf
use of part of a Public House within Class 12 of Pgﬂ.d 5 Schedule 2 bfe-

the said regulations to residential use,
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NOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on
it by section 5(3)(a) of the Planning and Development Act 2000, as amended,
hereby decides that the partial conversion of the existing derelict public
lounge to contain two apartments at Blue Gardenia, McDonagh's Lane,

Brittas, County Dublin is development and is exempted developrr?nt.
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Joe Bolin:/
Memberiq n Bord Pleanala
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the seal of the Board.
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ABP-314440-22

Whether the partial conversion of
existing derelict public lounge to
contain 2 apartments is or is not
development or is or is not exempted
development

Blue Gardenia, McDonagh's Lane,
Brittas, Co. Dublin

South Dublin County Council
ED22/0023
Edward Fahy

Is not exempted development

Applicant
Edward Fahy

None

26 May 2023

Philip Maguire
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1.0

1.1.

1.2

2.0

2.1.

2.2

2.3.

Site Location and Description

of the Dublin Mountains and ¢. 5km south, southeast of Rathcoole ltis snuated along
and west of the N81 between Blessington and Tallaght, at its junction with L6048
(McDonagh's Lane). The surrounding area is characterised by ribbon development !
extending north and west along the adjoining roads, and to the southeast along the
R114, opposite St Martin’s National School. The Brittas River is c. 0.6km to the south.

The referral site is irregular shaped and consists of a two-storey building with double-
apex roof and single-storey projections to the front, side and rear. The building lies to
the south of the site with a surface car park to the north. Vehicutar access is via the
N81 where the posted speed limit is 60kph. The roadside boundary is defined by a
low wall and railing with public footpath and bollards to the front. The external wall of
the building together with an earth bank, trees, wall and fencing define the southern
boundary. Remaining boundaries are defined by hedging and thick vegetation. The
building previously operated as a public house known as Blue Gardenia, formerty the
Brittas inn. There was no evidence this use was operational during my site inspection.

The Question

The question relates to the partial conversion of a derelict public lounge to two
apartments. The matter has been referred by the applicant for the declaration. The

description of the proposed development as set out in Question 4 of the application
form to the Planning Authority was:

‘Partial conversion of existing derelict public lounge to contain 2 no. apartments — 1
no. one bed and 1 no. two bed.’

The referral documentation includes a cover letter and report prepared by Farry Town
Planning and a proposed floor plan drawing prepared by DaCAD Designs. The
drawing Wustrates the proposed apariments to the southeast corner of the building.
The internal layout broadly reflects that submitted to the Planning Authority albeit with
marginal changes to the proposed floor areas within the two-bed apartment unit.

Works are mostly internal but include the replacement of existing openings to the front
and side with new windows, three in total, and the removal of part of the flat roof above.
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3. Planning Authority Declaration

3.1. Declaration

3.1.1.  The Planning Authority issued a declaration an 25t July 2022 which stated:

“That the applicant be informed that the proposed development of Partial conversion
of existing derelict public lounge to contain 2 no. apartments — 1 no. one bed and 1
no. two bed at Blue Gardena, McDonagh'’s Lane, Brittas, Co. Dublini is development
and is not considered to be exempted development under the Planning and
Development Act 2000 (as amended) and the Planning and Development Regulations
2001, (as amended) and therefore does require planning permission.”

3.1.2. | note the Planning Authority, throughout their documentation refer to the building as
‘Blue Gardena’ as opposed to ‘Blue Gardenia’, as per the application form.

3.2.  Planning Authority Reports

3.2.1. Planning Reports

» Planning Report (25/07/22): Basis for the Planning Authority decision. It assessed
the proposal against the various criteria, conditions and limitations under Articles
10(6)(c) and 10(6)(d) of the Planning Regulations and considered that further
information was required in respect of the vacancy period; proposed
commencement and completion; effects on European sites: and wastewater
treatment. It also considered that information was required in respect of traffic
impacts but it deemed the proposal did not comply with this condition in the
absence of same. Finally, it considered the proposal failed to comply with Article
10(6)(d)(vi) in relation to minimum fioor areas set out in the Apartment Guidelines
and Article 10(6)(d)(vii) in relation to availability of adequate natural lighting. It
concluded that the proposal is development and not exempted development by
virtue of Article 9(1)(a)(iii) or Article 10(6)(d)(vi), (vii) and (xi) of the Regulations.

3.2.2. Other Technical Reports

None.
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4.0 Planning History

41.

AT e

Referral site:

ground floor area of public house for use as 2 no. apartments (1 no. two-bed and 1
no. one-bed) for 8 no. reasons. The following are relevant to this case:

3. The proposed vehicular access onto the N81 at a location where the speed limit
is 60km/h and where there is a bend in the road approximately 50m to the south
of the proposed access, where the sightline envelope has not been satisfactorily
determined at this location, would endanger public safety by reason of traffic
hazard or obstruction of road users or otherwise and would therefore be contrary
to the proper planning and sustainable development of the area.

7. Having regard to the absence of an Ecological Assessment, and mitigating
proposals, submitted with the planning application, and having regard to the
location of the site in proximity to the Brittas pNHA, for which the Local Authority
has an obligation to protect, it cannot be determined that there will be no
likelihood of significant effects on the environment arising from the proposed
development and if granted could result in a detrimental impact on the receiving
environment and would therefore be contrary to the proper planning and
sustainable development of the area.

8. Having regard fo the drinking water supply to the proposed units/Blue Gardenia
building sourced from an on-site well which is situated immediately adjacent to
the wastewater percolation system for the site which would service the proposed
change of use and the lack of site suitability assessment submitted with the
wastewater treatment system and percolation area the proposed development
could be prejudicial to public heaith and if granted would be contrary to the proper
planning and sustainable development of the area.

PA ref. SD19A/0183: Permission refused in July 2019 for retention of a single-storey
kiosk to serve tea and coffee to takeaway customers etc. The Planning Authority
considered that there was inadequate visibility at the proposed entrance and the
proposal would lead to increased traffic movement which would endanger public safety
by reason of a traffic hazard.
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at full capacity i.e. 23,000 litres/day.

PA ref. S97A/0659: Permission granted in January 1998 for a new lobby and fagade
alterations. Condition 6 required surface water to discharge to soakways and not to
the septic tank system.

PA ref. S87A/0190: Permission granted in July 1997 for alterations to the facade and
extension to form new lobby entrance.

PA ref. M/2249: Permission granted in December 1977 for a new porch at entrance
to existing bar.

PA ref. K/2811: Permission granted in March 1977 for the conversion of enclosed
yard to covered store.

PA ref. G/1715: Permission granted in January 1975 for fascia and signs.
PA ref. G/I1714: Permission granted in February 1975 for extension to premises.
4.2, Adjacent site(s):

c. 60m west_northwest

PA ref. SD21A/0349: Permission refused in February 2022 for retention of a single-
storey log cabin dwelling and vehicular access with new DWWTS etc. for 8 no. reasons
including rural housing need; residential amenity; ribbon developrent; traffic safety;
public health; and Appropriate Assessment.

5.0 Policy Context

5.1.  South Dublin County Development Plan 2022-2028

5.1.1. The current Development Plan came into effect on 3™ August 2023. The Planning
Authority decision of 26! July 2022 was made under the previous Plan for the period
2016-2022. This referral shall be determined under the current Plan.

5.1.2. The referral site is zoned ‘High Amenity — Dublin Mountains’ (HA-DM) with a Zoning
objective ‘fo protect and enhance the outstanding natural character of the Dublin
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5.2.

5.241.

522.

5.2.3.

5.2.4.

5.2.5.

5.2.6.

Council policy for residential development in rural areas and not permitte
contour. The referral site lies between the 240m and 250m corttour,

Apartment Guidelines

The Sustainable Urban Housing: Design Standards for New Apartments Guidelines
for Planning Authorities (DHLGH, July 2023) focus on the locational and planning
specific aspects to apartment development generally. Section 1.10 notes that they
also provide a “target standard” where existing buildings are to be “wholly or partly
redeveloped or refurbished for residential use”, including apartments, and
acknowledges the exemption under S.1I. No. 30 of 2018 (Planning and Development
(Amendment) (No. 2) Regulations 2018), since extended under S.1. No. 75 of 2022.

Section 6.5 of the Guidelines notes the importance of the provision of acceptable
levels of natural light in new apartment development but states that planning
authorities must weigh up the overall quality of the design and layout of the scheme
and measures proposed to maximise daylight provision with the site location etc.

Section 6.8 of the Guidelines notes that planning authorities should have regard to
quantitative performance approaches to daylight provision outlined in guides like A
New European Standard for Daylighting in Buildings EN17037 or UK National Annex
BS EN17037 and the associated BRE Guide 209 2022 Edition (June 2022).

Section 6.7 notes that where an applicant cannot fully meet all of the daylight provision
requirements, this must be clearly identified and a rationale for alternative,
compensatory design solutions must be set out, which planning authorities should
accept at their discretion, taking account of their assessment of specific objectives.

Section 6.9 of the Guidelines requests planning authorities to practically and flexibly
apply the general requirements of the guidelines in relation to refurbishment schemes,
particularly in historic buildings, ‘over the shop’ or other existing conversion projects,
where property owners must work with existing building fabric and dimensions.

The Guidelines state that various standards may be relaxed for building refurbishment
schemes, on a case-by-case basis, subject to overall design quality. These include
storage space, private amenity space and communal amenity space requirements.
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5. Natural Heritage Designations

6.0 The Referral

6.1. Referrer's Case

6.1.1. The referrer's case can be summarised as follows:

» In respect of ecological considerations, the referrer submits that the exclusionary
provisions set out in Article 9 of the Planning Regulations do not apply to the
subject referral as the Slade of Saggart and Crooksling Glen pNHA does fall within
the definition of a ‘European site’ as per section 177R of the Planning Act.

» With regards wastewater treatment and referring to “Article 10(6)(vii)" of the
Planning Regulations whilst citing the text under Article 10(6)(d)(xii), the referrer
submits that the Planning Authority’s approach, whereby the proposal would be
deemed as requiring consent on the basis of the inadequacy of the submitted
sewage information, is legally incorrect. The referrer states that “Article 10(6)(vii)",
presumably Article 10(8)(d)(xii), does not direct the local authority to consider the
adequacy or sufficiency of the foul effluent system.

¢ In relation to the timing of the works, it is stated that the referrer intends to
undertake the works for the provision of the new apartments as soon as may be
after the issue of any favourable determination by the Board and to complete all
operations on or before 315t December 2025.

» With regards to road safety and referencing Cunningham v An Bord Pleanéia, the
referrer notes that at no time did the Councit highlight any physical feature, road
characteristic or other engineering consideration which would support the
conclusion that the carrying out of this development would endanger public safety
by reason of a traffic hazard etc. The referrer states that no part of the development
would be located in close proximity to the site access, and drivers, cyclists and
pedestrians would be unaffected by the proposal.

» In relation to the provision of adequate natural light, the referrer notes that the
proposal is identical to that refused under PA ref. SD21A/0061 and none of the 8
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6.2.

6.2.1.

7.0

7.1.

1.2.

7.21.

no. refusal reasons were based on light penetration or'the standa Wn
accommodation to be provided. The referrer states that the Council's P o
Report does not refer to any planning standard such as the Development Plan or
any design nomms in terms of the Building Regulations. The referrer contends that
bedrooms are used at night when the need for daylight to undertake domestic tasks
would have ceased and the proposal should not be de-exempted on this ground.
They conclude that available light to future residents would be acceptable.

e In respect of floorspace, the referrer submits that the Council erred in its
interpretation of “Article (6)(d)(vi)" of the Planning Regulations when considering
the proposal didn’t comply with the storage space requirements, presumably Article
10(6)(d)(vi). The referrer notes that the Regulations make no reference to any
maximum storage area but simply seeks to ensure compliance with the minimum
storage requirements. In terms of the size of the larger bedroom within the two-
bed apartment, the referrer has submitted a modified drawing showing an increase
in floor area from 11.52sq.m to 13sq.m. itis stated that this drawing also addresses
the Planning Authority’s maximum floorspace concerns.

Planning Authority Response

The Planning Authority’s response can be summarised as follows:
¢ The Planning Authority confirms its decision.

e The issues raised in the appeal have been covered in the planner’s report.

Statutory Provisions

The relevant provisions are set out in the Planning and Development Act 2000 (as
amended) (‘PDA 2000 or the Act) and the Planning and Development Regulations
2001 (as amended) (‘PDR 2001 or the Regulations’).

Section 2 - PDA 2000
Section 2(1) provides the following interpretations which are relevant.

ustructure” means inter alia any building, structure, excavation, or other thing
constructed or made on, in or under any land, or any part of a structure so defined,
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and where the context so admits, includes the land on, in or under w \,mg structure» k)
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“use”, in relation to land, does not include the use of the land hy the carrylngmu?‘*‘“

any works thereon; and

is situate etc.;

“works” includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal etc.

7.3. Section 3 — PDA 2000
7.3.1.  Section 3(1)(a) defines “development” as:

The carrying out of any works in, on, over or under land, or the making of any material
change in the use of any land or structures situated on land.

7.4. Article 9~ PDR 2001
7.4.1. Article 9 in effect de-exempts certain classes of development that would be exempt
under normal circumstances. The restrictions under Article 9(1)(a) apply if the carrying
out of such development would inter afia:

(i) endanger public safety by reason of traffic hazard or obstruction of road users,

(viiB) comprise development in relation to which a planning authority or An Bord
Pleanéla is the competent authority in relation to appropriate assessment and the
development would require an appropriate assessment because it would be likely to
have a significant effect on the integrity of a European site, and

(viiC) consist of or comprise development which would be likely to have an adverse
impact on an area designated as a natural heritage area by order made under section
18 of the Wildlife (Amendment) Act 2000.

7.5. Article 10 — PDR 2001
7.5.1. Article 10(6) is directly relevant:
(a) In this sub-article—

‘habitable room’ means a room used for living or sleeping purposes but does not
include a kitchen that has a floor area of less than 6.5 square metres;

relevant period’ means the period from 8 February 2018 until 31 December 2025.
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(c) Notwithstanding sub-article (1), where in respect of a proposed development
referred to in paragraph (b)—

(i) the structure concemned was completed prior to the making of the Planning
and Development (Amendment) (No. 2) Regulations 2018,

(i)  the structure concemed has at some time been used for the purpose of its
current use class, being Class 1, 2, 3, 6 or 12, and

(i) the structure concemed, or so much of it that is the subject of the proposed
development, has been vacant for a period of 2 years or more immediately
prior to the commencement of the proposed development,

then the proposed development for residential use, and any related works, shall be
exempted development for the purposes of the Act, subject to the conditions and
limitations set out in paragraph (d).

(d) (i) The development is commenced and completed during the relevant period.

(ii) Subject to sub-paragraph (i), any related works, including works as may be
required to comply with sub-paragraph (vii), shall -

(1) primarily affect the interior of the structure,

()  retain 50 per cent or more of the existing external fabric of the building,
and

()  not materially affect the extemal appearance of the structure so as to

render its appearance inconsistent with the character of the structure or
of neighbouring structures.

(i)  Any related works for the alteration of existing ground floor shop fronts shall
be consistent with the fenestration details and architectural and streetscape

character of the remainder of the structure or of neighbouring structures.

(iv)  No development shall consist of or comprise the carrying out of works to the
ground floor area of any structure which conflicts with any objective of the
relevant local authority development plan or local area plan, pursuant to the
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access lo the upper floors of the structure concemed.

(v} No development shall consist of or comprise the carrying out of works which
exceeds the provision of more than 9 residential units in any structure.

(vi)  Dwaelling floor areas and storage spaces shall comply with the minimum floor
area requirements and minimum storage space requirements of the
“Sustainable Urban Housing: Design Standards for New Apartments —
Guidelines for Planning Authorities” issued under section 28 of the Act or
any subsequent updated or replacement guidelines.

(vii)  Rooms for use, or intended for use, as habitable rooms shall have adequate
natural lighting.

(viii)  No development shall consist of or comprise the carrying out of works to a
protected structure, as defined in section 2 of the Act save where the
relevant planning authority has issued a declaration under section 57 of the
Act to the effect that the proposed works would not materially affect the
character of the structure or any elément, referred to in section 57(1)(b) of
the Act, of the structure.

(ix}  No development shall contravene a condition attached to a permission
under the Act or be inconsistent with any use specified or included in such
a permission.

(x}  No development shall relate to any structure in any of the following areas:
(N an area to which a special amenity area order relates;
(1} an area of special planning control;

(1)  within the relevant perimeter distance area, as set out in Table 2 of
Schedule 8, of any type of establishment to which the Major Accident
Regulations apply.

(xi)  No development shall relate to matters in respect of which any of the
restrictions set out in sub-paragraph (iv), (vii), (ViiA), (viiB), (viiC), (viij) or (ix)
of article 9(1)(a), or paragraph (c) or (d) of article (9)(1), would apply.
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7.5.2.

7.6.
7.6.1.

7.6.2.

7.6.3.

% G SECTION~

(xii) No development shall consist of or comprise the carrying out of works for
the provision of an onsite wastewater treatment and disposal system to
which the code of practice made by the Environmental Protection Agency
pursuant to section 76 of the Environmental Protection Agency Act 1992
relates and entitled Code of Practice —Wastewater Treatment and Disposal

Systems Serving Single Houses together with any amendment to that Code
or any replacement for it.

Part 4 of Schedule 2 sets out the following relevant class of use:

CLASS 12 Use as a Public House, meaning a premises which has been licensed
for the sale and consumption of intoxicating liquor on the premises under
the Licensing Acts 1833 to 2018.

Precedent Referral Cases

In ABP ref. RL2442, the Board considered whether the change of use from a public
house to off-licence is or is not development or is or is not exempted development.
The main issue was whether a material change of use had taken place. The Board
decided that the change of use was development and was not exempted development,
concluding inter alia that the change of use from use as a public house to use as an
off-licence constitutes a material change of use by reason of trading patterns,
consumption on the premises versus consumption off the premises, car parking and
traffic, likely impacts on neighbouring residential amenity and social behaviour.

In ABP ref. RL2398, the Board considered whether the change of use of part of public
house to a shop is or is not development or is or is not exempted development. The
Board decided that the change of use was development and not exempted
development, concluding that Class 14, Part 1, Schedule 2 of the Regulations didn't
apply as the use would endanger public safety by reason of a traffic hazard ete. [Article
9(1}a)(iii)]. The Inspector's comments in respect of material change of use are noted.

In ABP ref. RL2727, the Board considered whether the use of a premises as a Public
House, having not been used as a Public House between 1991 and December 2009,
was or was not development and was or was not exempted development. The Board
decided that the property had existed as a Public House since prior to 1891 and had
not changed or been abandoned and concluded that it was not development.
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7.71.

7.7.2.

7.7.3.

7.7.4.

7.7.5.

7.7.6.

Precedent Judgements

Change of Use

In Roadstone Provinces Ltd v An Bord Pleanéla [2008] IEHC 2010, the courts
approved the decision in Galway Co Co v Lackagh Rock (cited below) and concluded
that the Board would have to consider that there had been a change in use before
looking at planning considerations to determine the materiality of the identified change.

Material Change in Use

in Monaghan County Council v Brogan [1987] IR 333, the courts confirmed that the
term “material” means material in planning terms, that is whether the issues raised by
the change of use would raise matters that would normally be considered by a planning
authority if it were dealing with an application for planning permission, such as
“residential amenity, traffic safety or policy issues in relation to statutory plans”.

In Galway Co Co v Lackagh Rock Ltd [1985] IR 120, the courts concluded that in
determining whether or not a present use was materially different to a previous use,
regard must be had to matters of planning concern arising on the previous use when
compared with the present use. If these matters were materially different than the
nature of the present use, it must be equally materially different.

In Stanfey v An Bord Pleanéla [2022) IEHC 177, the courts refused a challenge to the
validity of the Board's determination that a change of use was ‘material' and affirmed
the authorities under Galway Co Co, Monaghan Co Co and Roadstone Provinces.

Factors to Consider Regarding Materiality

In Carrickhall Holdings Ltd v Dublin Corporation [1983] ILRM 268, the courts had
regard to the impact of the new use on the amenities of local residents and in particular
the increased traffic, parking and noise when considering whether there had been a
material change from a hotel bar to a public bar.

Planning Unit

In Carroll and Colley v Brushfield Ltd (unreported, 9 October 1892) HC, the courts held
that the planning unit was the entire hotel premises when considering whether the
change of use of part of the building was a change within the overall use of the building.
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8.0

8.1.

8.1.1.

8.1.2.

8.1.3.

8.2,

8.21.

8.2.2.

Assessment

Preliminary Points

The referral relates to the partial conversion of an ‘existing derelict public lounge’ to
residential use. The planning history for the premises dates from the 1970's (Section
4.1). 1 also note that the ‘Brittas Inn’ is depicted on historical mapping for the area
(Historic 25 Inch, 1897-1913), suggesting that it is a pre-1963 structure, hence the first
planning application being for an extension to the premises under PA ref. G/1714.

The referrer states that the premises has been in his ownership since August 2017, at
which time it had been vacant for eight years. He also states that the premises was
reopened in August 2018 but closed again in March 2020, and its licence was sold.

| am therefore satisfied that the ‘public lounge' is part of a ‘premises which has been
licensed for the sale and consumption of intoxicating liquor on the premises’ within
Class 12, Part 4, Schedule 2 i.e. a Public House. | am also satisfied that this use has
been lawfully established and not abandoned notwithstanding references to dereliction
and the sale of the licence, having regard to the commentary under ABP ref. RL2727.

Development - Is or is not...

The proposal involves a change of use of part of a Public House to residential use. It
is self-evident that this is a change of use, and this change gives rise to material
planning considerations in respect of traffic safety and residential amenity, in
particular. Indeed, some policy issues also arise given the HA-DM zoning objective.
It is also evident that S.I. No. 30 of 2018 (Planning and Development (Amendment)
(No. 2) Regulations 2018), since extended under S.1. No. 75 of 2022, was specifically
introduced to provide an exemption for this type of residential development.

The proposal also involves the blocking up of doors and windows to the front and side
of the building and partial removal of the flat roof to create ‘external courtyards’, atbeit
within the built footprint. This falls within the definition of ‘works’ and is also therefore
development. The partial conversion of the existing derelict public lounge to contain
2 no. apariments is therefore development. This is not disputed by either party.
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d. . Exempted Development - Is or is not... ' k}\

8.3.1. A change of use to residential use from infer alia Class 12, use as a Pubﬁc'Hogse.
e
and any retated works, during the period from 8t February 2018 to 31% December

the conditions and limitation under Article 10(6)(d). Before considering these, it is ’*5:3‘"‘*%.,;
important to address the preliminary criteria under Article 10(6)(c)(i) to (i), inclusive.

(i) — Status of the Structure Concerned

Having regard to my site inspection, the documentation on file and other relevant
documentation including the planning history and historical mapping, 1 am fully
satisfied that the structure was completed prior to the making of the Planning and
Development (Amendment) (No. 2) Regulations 2018 i.e. prior to 8t February 2018.

(i) — Use of the Structure Concerned

Having regard to my site inspection, the documentation on file including the referrers
submission that the premises was most recently open between August 2018 and
March 2020, and other relevant documentation including the planning history and
historical mapping, | am fully satisfied that the structure was at some time used for the
purpose of its current use class, being Class 12, use as a Public House.

(iii) — Period of Vacancy of the Structure Concerned

There is no definition of “vacant” in the Planning Regulations, nor in the subsequent
S.I. No. 75/2022, however it should be given its natural and ordinary meaning which
suggests the premises is empty and not being used. Whilst the Planning Authority
noted that the applicant had not provided any evidence to prove the vacancy period, |
am satisfied the structure concerned, or so much of it that is the subject of the
proposed development, would, on the balance of probabilities, be vacant for a period
of more than 2 years immediately prior to the commencement of the proposal.

8.3.2. The proposal would therefore be exempt under Article 10(6)(c), subject to the
conditions and limitations under Article 10(6)(d) which are now considered in turn.

(i) = Commencement and Completion

The referrer has submitted that they intend to commence the works for the provision
of the new apartments as soon as may be after the issue of a favourable determination
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by the Board and complete all operations on or before 31% December 2025. Given \\‘%ﬁ?no’v

the relatively minor nature of the proposed works, | am satisfied that the referrer is =
likely to have commenced and completed the development during the relevant period. ;

(ii) — Extent of Works

The works involve the replacement of existing door and window openings to the front
and side with new windows, three in total, and the removal of part of the flat roof above
to create external courtyards, albeit within the built footprint. The works are to the
southeast corner of the building, and primarily affect the interior of the structure and
do not materially affect the external appearance of the structure so as to render its
appearance inconsistent with the character of the structure or of neighbouring
structures. | note more than 50% of the existing external built fabric will be retained.

(iii)— Shopfronts and Streetscape Character

Works to the external fabric of the building include the replacement of existing door
and window openings within the flat roof projection which wraps around the front and
side of what would have been the original ‘Brittas Inn’. This part of the front of the
building presents as a shopfront with fascia signage and retractable awning above. It
has a set of centrally located half-glazed doors flanked with half-glazed window
openings, painted yellow. Other finishes include painted render and brick detailing.
The fascia sign is black with ‘Blue Gardenia' in raised gold lettering. The adjoining
facade, which also forms part of the wraparound projection, has a brick finish with two
square window openings. The proposal will effectively replicate this adjoining fagade.
Having regard to the submitted drawings, | am satisfied that the alteration of existing
shopfront will be consistent with the fenestration details and architectural and
streetscape character of the remainder of the structure and neighbouring structures.

(iv) — Conflicts with Development Plan / LAP Objectives

As previously noted, the existing building has an established use as a Public House
under Class 12, Part 4, Schedule 2 of the Regulations. The condition and limitation
under Article 10(6)(d)(iv) does not therefore apply as it relates to the protection of ‘retail
uses’ under a specific objective of a development plan or local area plan with retail
uses typically provided for under Class 1, Part 4, Schedule 2 i.e. Use as a shop.
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(v) -~ Maximum Number of Residential Units

The referrer proposes two apartments which is evidently below the Article 10(6)(d)(v)
threshold of more than 9 residential units in any structure. The Planning Authority has
indicated that "the proposal would comply with this issue”. The Board should note that

N

I did not access the building during the site inspection to ascertain whether any of the
remainder of the building had been converted to apartments. 1 do note that the existing
floor plans illustrate what appears to be 7 no. bedrooms with en-suite facilities although
this is presumably guest accommodation incidental to the use as a Public House.

{vi) — Compliance with Apartment Guidelines

The Planning Authority did raise concerns however regarding the size of the storage

area and the aggregate bedroom floor area for the two-bed apartment. The relevant
requirements from Appendix 1 of the Apartment Guidelines are detailed below in
addition to the floor space provided, as illustrated on the submitted floor plan.

Apartment Type | One-bed Two-bed
(3 person)
Minimum Criteria Required Provided Required Provided
Overall floor area {sq.m) 45 *45.53 63 *67.79
Aggregate floor area for 23 23.20 28 28.73
living/dining/kitchen (sq.m)
Widths for the main 3.3 3.76 3.6 ~4.10
living/dining rooms (m)
Bedroom floor areas (sq.m) 7.1 11.40 71 8.57
11.4 14.23
Bedroom widths (m) 2.1 28 2.1 2.1
238 28
Aggregate bedroom floor 11.4 11.4 201 22.8
areas (sq.m)
Storage space requirements 3 3.19 § 5.10
(sq.m)
Floor areas for private 5 52 6 8.36
amenity space (sq.m)

~Average width

“Manual calculation (no areas provided for Hallways or Shower Rooms)
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Regarding the storage area, the Planning Authority refers to the general rule iné&m

3.31 of the Guidelines which states that ‘no individual storage room shouldiex

3.5sq.m’. The referrer submits that Article 10(6)(d)(vi) of the Planning ReguI;tl;gns
makes no reference to a maximum storage area, and | agree. Moreover, the
Guidelines indicate that these are 'target standards’ where existing buildings are to be
wholly or partly redeveloped for residential use, applied practically and flexibly in
relation to refurbishment schemes and may be relaxed on a case-by-case basis,
subject to overall design quality. | also note that the internal layout of the two-bed
apartment has been revised to meet the minimum aggregate bedroom floor area and
all other requirements are met or exceeded. The proposal complies with the minimum
floor area and storage space requirements of the Guidelines and the Planning
Authority’s rationale for de-exempting the proposal on this basis cannot be sustained.

(vii) — Availability of Adequate Natural Lighting

The Planning Authority also raised concerns regarding the availability of adequate
natural lighting to habitable rooms, noting that all 3 bedrooms would be served by
windows and doors overiooking the enclosed courtyard amenity areas which would be
bound by a 3m wall in close proximity to the openings. They considered that this would
result in significant impacts on natural lighting and would not be acceptable. The
referrer submits that the proposal is identical to that previously refused permission
under PA ref. SA21A/0061 and none of the refusal reasons were based on the
standard of internal accommodation or the availability of adequate natural lighting.
They note that the Planning Authority does not refer to any planning standard or design
norm and contend that the light available to future residents would be acceptable.

Section 6.6 of the Apartment Guidelines states that planning authorities should have
regard to quantitative performance approaches to daylight provision outlined in guides
like A New European Standard for Daylighting in Buildings EN17037 or UK National
Annex BS EN17037 and the associated BRE Guide 209 2022 Edition (June 2022).
These are the relevant standards, but neither the Guidelines nor the listed guides are
explicitly referenced under Article 10(6)(d)(vii). Moreover, section 6.7 notes that where
the minimum standards of daylight provision cannot be fulfilled, this should be clearly
identified and a rationale for any alternative, compensatory design solution must be
set out. This would require the referrer to provide a daylight and sunlight assessment.
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X
Compliance with the condition and limitation under Article 10(6)(d)(vil

ﬁifore\h‘i
on whether itis viewed subjectively, as the Planning Authority did, or objectively ln\lﬁhgchoN*"

with a quantitative pianning standard, as suggested by the referrer. In the abs%nm of
any reference to the Guidelines under Article 10(6)(d)(vii), | am satisfied that it :?‘

subjective test, and a daylight and sunlight analysis is not required. Having regard to
the large window and door openings which are on aggregate 70% of the relevant
fagade, the separation distance to the external wall and the area of the respective
courtyards, | am satisfied that the daylight provided would be no different to a recessed
balcony in a standard apartment block. On balance, rooms for use, or intended for
use, as habitable rooms will have adequate natural lighting and the Planning
Authority's rationale for de-exempting the proposal on this basis cannot be sustained.

{viii) — Works to a Protected Structure

Whilst the building is evident on historic mapping for the area, it is not listed in the
Record of Protected Structures (Appendix 3a of the Development Plan). The
proposed development does not therefore involve works to a protected structure.

(ix) — Contravention of Planning Condition / Inconsistency with Use

The planning history is listed in Section 4.1 above. The proposed development does
not appear fo contravene a condition attached to a permission nor would be
inconsistent with any use specified or included in such a permission having regard to
the referrer’'s submission in respect of the period of vacancy and sale of the licence.

(x) — Specified Areas

The structure is not located within an area to which a special amenity area order
relates, an area of special planning control or within the relevant perimeter distance
area of any type of establishment to which the Major Accident Regulations apply.

(xi) — Certain Restrictions under Article 9

Article 10(6)(d)(xi) provides that certain restrictions under Article 9 also apply to the
exemption under Article 10(6)(c) including sub-paragraphs (iv), (vii), (viiA), (viiB),
(viiC), (viii) and (ix) of Article 9(1)(a) and paragraphs (c) and (d) of Article 9(1).

The Planning Authority noted that a similar proposal was previously refused at the

referral site due to concerns regarding traffic hazards and public safety. Without
further consideration of the likely impact on traffic and road users, they considered the
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development could endanger public safety by reason of a traffic hha;d and wa {

= -

comply with Article 9(1)(a)(iii). The referrer has indicated that no part Mﬁ_ﬁzﬂﬁff ’
development would be located in close proximity to the site access, and drivers,
cyclists and pedestrians would be unaffected by the proposal. They also state tﬁ@t,-the
Planning Authority has not highfighted any particular aspect that would support their”
conclusion. Notwithstanding, sub-paragraph (iii) is evidently not listed as one of the
restrictions under Article 10(6){d)(xi) and is imelevant to the assessment. The Planning

Authority's rationale for de-exempting the proposal on this basis cannot be sustained.

Referencing sub-paragraph (viiB) of Article 9(1)(a) and the 7t refusal reason under
PA ref. SD21A/0060, the Planning Authority considered that further information would
be required in respect of the impact the proposed works would have on the integrity of
the Slade of Saggart and Crooksling Glen pNHA. Sub-paragraph (viiB) refers
specifically to the ‘integrity of European sites’ and the referrer correctly points out that
Slade of Saggart and Crooksling pNHA does fall within the definition of a ‘European
site’ as per section 177R of the Planning Act. This is also acknowledged by the
Planning Authority. The nearest European site is 4.7km to the southeast (Wicklow
Mountains SAC, 002122) and the nearest with any potential hydrological connectivity
is 6.5km to the south, southwest (Poulaphouca Reservoir SPA, 004063). | also note
that sub-paragraph (viiC) relates to natural heritage areas (NHA's) and therefore there
is no restriction pertaining to specifically designated proposed NHA's including the
Slade of Saggart and Crooksling Glen and therefore further information is not required.

| am therefore satisfied that the relevant restrictions under Article 9 do not apply.

(xii) — Onsite Wastewater Treatment

The Planning Authority also raised concerns regarding a ack of wastewater treatment
information with the section 5 application. The referrer submits that Article 10(6)(d)(xii)
does not direct the Planning Authority to consider the adequacy or sufficiency of the
foul effluent system and 1 am inclined to agree. Itis simply a restriction on the provision
of an onsite wastewater treatment and disposal system as part of the development.
The proposal does not involve the provision of a DWWTS and this condition is met.

8.3.3. |am satisfied that the proposal complies with the criteria under Article 10(6)(c) and the
conditions and limitations under Article 10(6)(d) of the Planning Regulations and is
therefore exempted development for the purposes of the Planning Act.
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8! . Appropriate Assessment )

8.4.1. Having regard to the nature and scale of the proposed de;elopment, which is forthe  //
partial conversion of derelict public lounge to two apartments, and the dista 2
the nearest European sites, no Appropriate Assessment issues aris;e. Therefore, it is
not considered that the proposed development would be likely to have a significant
effect, individually, or in combination with other plans or projects, on a European ‘site.

9.0 Recommendation

9.1. | recommend that the Board should decide this referral in accordance with the
following draft order.

WHEREAS a question has arisen as to whether the partial conversion of the
derelict public lounge to two apartments at ‘Blue Gardenia’, McDonagh'’s
Lane, Brittas, County Dublin is or is not development or is or is not exempted
development:

AND WHEREAS Edward Fahy requested a declaration on this question from
South Dublin County Councit and the Council issued a declaration on the
25" day of July, 2022 stating that the matter was development and was not
exemplied development:

AND WHEREAS Edward Fahy referred this declaration for review to An Bord
Pleanéla on the 22" day of August, 2022:

AND WHEREAS An Bord Pleanala, in considering this referral, had regard
particularly to —

(a) Sections 2(1) and 3(1)(a) of the Planning and Development Act, 2000,
as amended,

(b} Articles 9(1) and 10(8) of the Planning and Development Regulations,
2001, as amended,
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(c) Class 12 of Part 4 of Schedule 2 of the Planning and Development
Regulations, 2001, as amended,

(d) the planning history of the Public House, and

(e) relevant precedent referrals and judgments:

¥
&
AND WHEREAS An Bord Pleanéla has concluded that: 1%

ey i :
%

LT '{
(a) The proposed residential use is a material change in the use t{f-the
derelict public lounge at ‘Blue Gardenia’ Public House Being
development; and % ‘

R %
(b) The proposed works to the derelict public lounge at ‘Blue Garddni
Public House to facilitate the proposed use is development; and %

(c) The proposed development would come within the scope of exempt'b_d
development under Article 10(B)(c) as it would consist of a change of
use of part of a Public House within Class 12 of Part 4 of Schedule 2
of the said Regulations to residential use.

NOW THEREFORE An Bord Pleanéla, in exercise of the powers conferred
on it by section 5(3)(a) of the 2000 Act, hereby decides that the partial
conversion of the derelict public lounge to two apartments at ‘Blue Gardenia’,
McDonagh's Lane, Brittas, County Dublin is development and is exempted

development.

| confirm that this repart represents my professional planning assessment, judgement
and opinion on the matter assighed fo me and that no person has influenced or sought
to influence, directly or indirectly, the exercise of my professional judgement in an
improper or inappropriate way.
\ [
AR

Philip Maguir

Pianning Inspecto
4t August 2023
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Bord BD-014801-23
Pleanala ABP-314440-22

meeting held on 06/12/2023.
The Board decided, as set out in the following Order, t{}a‘t
&
Board Order as follows:-
derelict public lounge to two apartments at ‘Blue Gardenia’, McDonagh' i

Lane, Brittas, County Dublin is or is not development or is or is not exempted . i
development: ﬁ

AND WHEREAS Edward Fahy requested a declaration on this question from
South Dublin County Council and the Council issued a declaration on the
25" day of July, 2022 stating that the matter was development and was not
exempted development:

AND WHEREAS Edward Fahy referred this declaration for review to An Bord
Pleanala on the 22" day of August, 2022:

AND WHEREAS An Bord Pleanala, in considering this referral. had regard
particularly to -
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(a) Sections 2(1) and 3(1)(a} of the Planning and Development Act, 2000,
as amended,

(b) Articles 9(1) and 10(8) of the Planning and Development Regulations,
Aﬁz
2001, as amended,

5
(c) Class 12 of Part 4 of Schedule 2 of the Planning and;Development
Regulations, 2001, as amended, LT e
g ':-'f i - #
A Rt

(d) the planning history of the Public House, and

(e) relevant precedent referrals and judgments:

AND WHEREAS An Bord Pleanala has concluded that:

(a) The proposed residential use is a material change in the use 'of the
derelict public lounge at 'Blue Gardenia’ Public House being
development; and

(b) The proposed woarks to the derelict public lounge at ‘Blue Gardenia’
Public House to facilitate the proposed use is development; and

(c) The proposed development would come within the scope of exempted
development under Article 10(6){c) as it wouid consist of a change of
use of part of a Public House within Class 12 of Part 4 of Schedule 2
of the said Regulations to residential use.

NOW THEREFORE An Bord Pleanéla, in exercise of the powers conferred
on it by section 5(3)(a) of the 2000 Act, hereby decides that the partial
conversion of the derelict public lounge to two apartments at ‘Biue Gardenia’,
McDonagh's Lane. Brittas, County Dublin is development and is exempted
development.

Board Member: CoU
Joé Bolafxﬁ'
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